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In the matter at hand, an fir was lodged by one Imdad Ali, Project 
Director, D.R.D.A., Sonitpur before the o/c Jamuguri P.S.  It was alleged that on 
08.01.03, he had been entrusted with 185 bags/ 121.92 quintals of rice. The rice 
had been obtained from Binduguri Food Corporation godown and the same was 
transported from the godown to Chariduar Development Block by means of truck 
no AS  12 6575. It was also stated that he had obtained the rice from the godown 
and handed it over to Gram Sevaks.

It was further alleged that on getting information, he and the ‘carrier’ 
one Biroj Saikia followed the truck and found 10 bags of rice being unloaded from 
the truck and informed the police after which 7 bags of rice were recovered from 
the road and one bag from the house of accused Mahadev Kurmi.

Based on the fir,  Jamuguri  p.s  case no 06/03 u/s 406  IPC  was 
registered and after investigation c/s  u/s 406 IPC was submitted against both these 
accused and another namely one Bijoy Rai. Case against Bijoy Rai was split up 
and after my predecessor declared him as an absconder, case against him was filed.



In respect of the other two accused, copies were furnished. Charge u/s 406 ipc was 
framed, read over and explained to the accused to which they pleaded not guilty 
and claimed to be tried.

During trial prosecution adduced evidence. s/d of the accused were dispensed with 
on  account  of  absence of  incriminating  materials.  Defence  did  not  adduce 
evidence. Arguments were heard.

Points for determination:

1. Whether the accuse being entrusted with the rice had misappropriated the 
same?

2. Whether offence u/s 406 IPC can be attributed to the accused?

D EC IS ION  AN D  R E ASONS:

The position of law ( see RAMESWAR HAZARIKA –V —STATE , 2005(4) GLT 
191: 2006 (2) GLR 360) is that in cases u/s 406 ipc , the prosecution is required to 
prove—

1. The act of entrustment and

2. The act of misappropriation of the entrusted articles.

Now let us turn to the evidence to see whether these ingredients are 
established. Raj Kishore Sah/pw4  has not supported the prosecution case. He 
simply stated that  the police called him. On truck had gone to backside of rice mill 
and that other than this he did not know anything. His evidence does not help the 
case of the prosecution and is discarded.

Tapan Ghosh/pw 3 is a seizure witness.  Seizure list/ ext 2 was marked 
through  him.  As  per  his  evidence,  he  was  working  at  M AHABHAIRAB  
ROADWAYS  COMPANY   at the time of the incident. One Mukut Nath was 
running the company and he had informed pw3 that police had seized one truck. 
On going to the police station, he signed some papers. He also stated that apart 
from this, he did not know anything. During cross examination, he admitted that he 
had not read ext 2 before signing it. Perusal of ext 2 shows seizure of vehicle 
papers etc.  same does not say anything regarding seizure of rice bags which is the 
subject matter of this case. Ext 2 also does not say anything about the person from 
whom vehicle was seized. Evidence of pw3 also does not help the prosecution 
case.

Bajranglal Agarwal /pw1 deposed that people told him that 7 bags of 
rice had been stolen. He also stated that one bag rice had been found from house of 
a1. He did not know the name of driver and handyman. During cross examination, 
it was elicited out of him that he did not see as to who had stolen the rice and that 
he did not remember as to who had informed him about the incident. His evidence 
is hearsay and as such inadmissible. He is also not a seizure witness. In addition 
seizure list does not say anything about any rice having been seized from a1. 
Evidence of pw1 does not aid the prosecution.



The most vital witness for the prosecution in this  case is  Nanda 
Kishore Sah/pw2. He was present at the place where rice was allegedly being 
unloaded. But in his evidence in court , he has failed to identify the driver and 
handyman. In addition , he also stated that he did not know as to who unloaded the 
rice. His evidence also does not help the prosecution to sustain the charges.

No other evidence was produced by the prosecution in support of their 
case in spite of sufficient opportunity having been granted.

Thus, after going through the evidence, I find the evidence as deficient 
to sustain the charges against the accused. They are acquitted of the charges u/s 
406 IPC  and set at liberty.

Bail bonds are cancelled.

Seized documents vide ext 2, if  not already given in zimma ,be 
returned to the owner in due course of time in accordance with law. Inform 
accordingly.

Given under my hand and seal on this the 17th day of July 2012.

  
(K.K.Pathak),

Judicial Magistrate,

1st Class,Tezpur


